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UTAH: A CASE STUDY ON THE ROAD TO SAME-SEX
MARRIAGE
Jennifer Watson
Kitchen v. Herbert, 961 F. Supp. 2d 1181, 1191 (D. Utah, 2013), aff’d,
755 F.3d 1193 (10th Cir. 2014), cert. denied, 135 S. Ct. 265 (2014)
I. FACTUAL BACKGROUND
In the 2004 general election, Utah citizens approved
Amendment 3, which amended the Utah Constitution to provide that
“[m]arriage consists only of the legal union between a man and a
woman” and “[n]o other domestic union, however denominated, may
be recognized as a marriage or given the same or substantially
equivalent legal effect.”1 In Kitchen v. Herbert, three same-sex
couples (the Plaintiffs) living in the state filed suit in the United States
District Court for the District of Utah challenging the constitutionality
of Amendment 3.2 Each couple had been together for a substantial
period of time and wished to marry, but the Plaintiffs were denied a
marriage license by the state simply because they were same-sex
couples.3 The district court faced two constitutional issues regarding
Amendment 3: (1) Did Amendment 3 violate the Due Process Clause
of the Fourteenth Amendment, and (2) Did Amendment 3 violate the
Equal Protection Clause of the Fourteenth Amendment.4
The court first addressed the due process rights implicated in
the case. The court noted that the right to marry has consistently been
upheld as a fundamental right protected under the Due Process
Clause.5 Citing cases including Meyer v. Nebraska,6 Planned
Parenthood v. Casey,7 and Loving v. Virginia,8 the court stated that
“[t]hese cases demonstrate that the Constitution protects an
individual’s right to marry as an essential part of the right to liberty”
protected by the Fourteenth Amendment’s Due Process Clause.9 The
court dismissed the State’s argument that same-sex couples were not

1

UTAH CONST. art. 1, § 29 (repealed 2014).
Kitchen v. Herbert (Kitchen I), 961 F. Supp. 2d 1181, 1191 (D. Utah, 2013), aff’d,
755 F.3d 1193 (10th Cir. 2014), cert. denied, 135 S. Ct. 265 (2014).
3
Id. at 1187-88.
4
Id. at 1197-1200.
5
Id. at 1199.
6
262 U.S. 390 (1923).
7
505 U.S. 833 (1992).
8
388 U.S. 1 (1967).
9
Kitchen I, 961 F. Supp. 2d at 1199.
2
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denied the right to marry because they were still allowed to marry
someone of the opposite sex.10 Instead, the court held that by only
allowing lesbian and gay individuals to marry someone of the opposite
sex, the State was essentially denying their right to marry completely,
and noted that the “prohibition of the Plaintiffs’ right to choose a
same-sex marriage partner . . . [is comparable to] recognizing the
Plaintiffs’ right to bear arms but not their right to buy bullets.”11
The court then addressed the State’s three arguments for why
Amendment 3 did not violate the Due Process Clause. Firstly, the
court rejected the State’s argument that the Plaintiffs were not
qualified to marry.12 The State’s primary contention on this point was
that since same-sex couples cannot naturally procreate, they do not fall
under the State’s purposes for sanctioning marriages and, therefore, do
not qualify for marriage.13 The court declared that the ability to
naturally procreate was irrelevant in the constitutional context and
further stated that this argument was demeaning to both same-sex
couples and opposite-sex couples who, for various reasons, cannot
naturally procreate.14 As a result, the court found this argument
unpersuasive.15
Secondly, the district court disagreed with the State’s argument
that what Plaintiffs sought was not access to the existing right of
marriage but a new right of same-sex marriage.16 The court, instead,
stated that the gender of partners entering into a marriage did not
change the right sought by partners–the fundamental right of
marriage.17 Noting that heterosexual individuals are just as unlikely to
take advantage of a right to same-sex marriage as homosexual
individuals are to take advantage of opposite-sex marriage, the court
concluded that Plaintiffs were not seeking a new right.18
Finally, the court held that tradition was not a sufficient reason
to deny the fundamental right of marriage to a group of individuals.19
The court stated that the Due Process Clauses of the Fifth and
Fourteenth Amendments are generalized, instead of specific, to allow
flexibility as society changes.20 The Framers of these Amendments
10

Id. at 1200.
Id. at 1201.
12
Id.
13
Id.
14
Id. at 1202.
15
Id.
16
Id. at 1202-03.
17
Id.
18
Id. at 1202-03.
19
Id. at 1203.
20
Id.
11
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“knew times can blind us to certain truths and later generations can see
that laws once thought necessary and proper in fact serve only to
oppress.”21 As a result of society’s changing opinions and realizations
about sexuality, the court stated that tradition alone did not save a law
that excluded a group from the right to marry based solely on sexual
orientation.22
The court continued its analysis by applying strict scrutiny to
Amendment 3.23 The court held that there was no rational reason for
denying this right to same-sex couples and certainly no compelling
state interest for doing so.24 As a result, the court held that
Amendment 3 violated the Due Process Clause of the Fourteenth
Amendment by denying the fundamental right of marriage to same-sex
couples without a compelling state interest.25
The court next addressed whether Amendment 3 violated the
Equal Protection Clause of the Fourteenth Amendment.26 Before
beginning its equal protection analysis, the court discussed which tier
of scrutiny should be applied to the classification under Amendment
3.27 The court opined about whether heightened scrutiny might apply
to the classification as sex discrimination, because sexual orientation
should be a suspect class, or because the class was one that had been
subjected to animus.28
However, the court concluded it was
unnecessary to determine if heightened scrutiny applied to the
classification under Amendment 3 because the classification did not
even pass the rational basis test, the lowest level of scrutiny.29
The two primary state interests presented by Utah to justify the
discriminatory classification were encouraging (1) responsible
procreation and (2) optimal child-rearing conditions.30 The court
concluded that Amendment 3’s distinction between same-sex and
opposite-sex couples was not rationally related to either State
interest.31 The court stated that denying marriage to same-sex couples
was counterproductive to encouraging responsible procreation in a
marriage because, by denying same-sex couples the right to engage in
sexual activity within a marriage, Amendment 3 reinforced the social
21

Lawrence v. Texas, 539 U.S. 558, 579 (2003).
Kitchen I, 961 F. Supp. 2d at 1204.
23
Id. at 1204.
24
Id. at 1204-05.
25
Id. at 1205.
26
Id.
27
Id. at 1206.
28
Id. at 1206-10.
29
Id. at 1209-10.
30
Id. at 1211-12.
31
Id. at 1212.
22
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norm that sexual activity outside the marriage was acceptable.32
Additionally, the court determined that denying marriage to same-sex
couples would not further the State’s objective of attempting to
encourage a particular family structure for child-rearing.33 Same-sex
couples who cannot marry under Amendment 3 still raise children in
Utah.34 The court, therefore, concluded that denying marriage to
same-sex couples does not make it any more likely that children will
be raised by opposite-sex families.35
Since there was no rational relationship among the
classification in Amendment 3, denying marriage to same-sex couples,
and the asserted state interests of encouraging responsible procreation
and optimal child-rearing conditions, the court held that Amendment 3
violated the Equal Protection Clause of the Fourteenth Amendment.36
The court did not need to address heightened levels of scrutiny under
equal protection analysis because even the rational basis test was not
met.37 Therefore, the court held Amendment 3 unconstitutional under
both the Equal Protection Clause and the Due Process Clause of the
Fourteenth Amendment.38
In June 2014, the United States Court of Appeals for the Tenth
Circuit affirmed the district court’s ruling in Kitchen I, agreeing that
Utah’s Amendment 3 violated both the Due Process Clause and the
Equal Protection Clause of the Fourteenth Amendment.39 In October,
the United States Supreme Court denied certiorari, allowing the Tenth
Circuit’s decision to stand.40 At the same time, the Court denied
certiorari to similar cases out of two other circuits, leading to a
whirlwind of states suddenly recognizing same-sex marriage.41 As a

32

Id. at 1211-12.
Id. at 1212.
34
Id.
35
Id. at 1212-13.
36
Id. at 1215.
37
Id. at 1214-15.
38
Id. at 1216.
39
Kitchen v. Herbert (Kitchen II), 755 F.3d 1193, 1229-30 (10th Cir. 2014), cert.
denied, 135 S. Ct. 265 (2014).
40
Kitchen II, 755 F.3d 1193.
41
Adam Liptak, Supreme Court Delivers Tacit Win to Gay Marriage, N.Y. TIMES,
Oct. 7, 2014, at A1, A14; Amy Howe, Today’s Orders: Same-Sex Marriage Petitions
Denied, SCOTUSBLOG (Oct. 6, 2014, 10:41 AM),
http://www.scotusblog.com/2014/10/todays-orders-same-sex-marriage-petitinsdenied/ (discussing the Court’s denials of review for the seven same-sex marriage
cases arising from the Fourth, Seventh, and Tenth Circuits).
33
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direct result, the number of states recognizing same-sex marriage
jumped from nineteen (19) to thirty-five (35) in a few weeks’ time.42
II. ANALYSIS
The results of this case, and the many like it challenging state
constitutional amendments that ban same-sex marriage throughout the
United States, will have a significant impact on society, particularly
the lesbian and gay community. Decisions like Kitchen II43 will
completely alter the landscape of rights and benefits for same-sex
couples. Requiring states to allow same-sex marriage under the Equal
Protection and Due Process Clauses of the Fourteenth Amendment
will allow same-sex couples throughout the country to finally obtain a
marriage license and thereby obtain the legal benefits attached to
marriage with more ease. A legal marriage confers a tremendous
number of benefits and protections to a couple.44 For example, the
United States General Accounting Office estimated that 1,138 federal
rights, benefits, and privileges were tied to marital status.45 Presently,
same-sex couples in states that do not recognize same-sex marriage
must go through a significant amount of paperwork and legal
consultation in an attempt to secure as many of these rights and
benefits as possible for their families.46 While federal benefits can be
obtained by a couple who marries in a marriage equality state and
resides in a non-marriage equality state, same-sex couples still do not
receive important benefits of recognition by their home state.47
Additionally, couples who marry in another state to obtain federal
benefits face significant issues if they later decide to separate—they
cannot divorce in their state of residence because their marriage is not
42

Sunnivie Brydum, Marriage Equality Comes to South Carolina, ADVOCATE.COM
(Nov. 20, 2014, 11:34 AM), http://www.advocate.com/politics/marriageequality/2014/11/20/marriage-equality-comes-south-carolina; Emma Margolin,
Judge Strikes down Kansas Gay Marriage Ban, MSNBC.COM (Nov. 4, 2014, 6:56
PM), http://www.msnbc.com/msnbc/judge-strikes-down-kansas-gay-marriage-ban#.
43
Kitchen II, 755 F.3d 1193 (10th Cir. 2014), cert. denied, 135 S. Ct. 265 (2014).
44
U.S. GEN. ACCOUNTING OFFICE, GAO 04-353R, DEFENSE OF MARRIAGE ACT:
UPDATE TO PRIOR REPORT (2004), available at
http://www.gao.gov/new.items/d04353r.pdf.
45
Id.
46
Julie Weed, Gay Couples Advised to Hire a Lawyer to Protect Themselves,
SEATTLE TIMES (Mar. 22, 2014, 10:01 PM),
http://www.seattletimes.com/business/gay-couples-advised-to-hire-a-lawyer-toprotect-themselves/.
47
Memorandum from Eric Holder, U.S. Att’y Gen., on the Implementation of United
States v. Windsor to Barack Obama, U.S. President (June 20, 2014), available at
http://www.justice.gov/iso/opa/resources/9722014620103930904785.pdf.
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recognized, and they cannot divorce in their state of celebration due to
residency restrictions on divorce.48 However, a Supreme Court
decision allowing same-sex marriage would remove this obstacle for
same-sex couples and allow them to obtain these benefits in the same
way that opposite-sex couples traditionally have—by simply obtaining
a marriage license from the state.
Not only do decisions like Kitchen I and II allow same-sex
couples to more easily obtain the legal benefits of marriage, but they
also provide a new level of dignity and respect for same-sex couples.
By recognizing that same-sex couples are on par with opposite-sex
couples and deserve the same rights and benefits of marriage, families
of same-sex couples will feel legitimized and dignified in society.
During the oral arguments for United States v. Windsor, Justice
Ginsburg, when discussing how denying married same-sex couples
federal benefits treated them as second-class citizens, stated that the
government was recognizing two forms of marriage: full marriage for
opposite-sex couples and “skim milk marriage” for same-sex
couples.49 This second-tier form of marriage, and of overall treatment
as second-tier U.S. citizens, is a direct result of state laws, such as
Amendment 3, that exclude same-sex couples.50
There traditionally has been a significant amount of stigma
involving same-sex couples and their families.51 This type of stigma
and stereotypes are perpetuated when a state treats same-sex couples
differently from opposite-sex couples by denying same-sex couples the
same type of protections and recognition that opposite-sex couples
enjoy. In Windsor, Justice Kennedy, writing for the majority, noted
that when states recognize same-sex marriage, they enhance “the
recognition, dignity, and protection of [a] class [in the same-sex
couples’] own community.”52 Kennedy continued on to discuss how
recognizing same-sex marriage legitimized families and benefitted
children of same-sex couples, whom society treats as inferior when it

48

Lucy Perkins, As Gay Marriages Rise, Now Comes the Case for Same-Sex
Divorce, NPR.ORG (Nov. 23, 2014, 5:49 AM),
http://www.npr.org/2014/11/23/365690632/as-gay-marriages-rise-now-comes-thecase-for-same-sex-divorce.
49
Transcript of Oral Argument at 71, United States v. Windsor, 133 S. Ct. 2675
(2013) (No. 12-307) (transcript subject to final review).
50
See supra Part I.
51
Milt Ford, A Brief History of Homosexuality in America, GRAND VALLEY ST. U.,
https://www.gvsu.edu/allies/a-brief-history-of-homosexuality-in-america-30.htm
(last updated May 14, 2013) (highlighting the discrimination same-sex couples have
faced throughout history in the United States).
52
United States v. Windsor, 133 S. Ct. 2675, 2692 (2013).
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refuses to validate their family unit.53 Decisions striking down samesex marriage bans provide more dignity and respect for same-sex
couples and lesbian and gay individuals, generally—but even more
than that, these decisions legitimize the family units of same-sex
couples and, as a result, benefit society as a whole.
Additionally, opposite-sex couples and society at large benefit
from decisions like Kitchen I and II that strike down bans on same-sex
marriage. Allowing same-sex marriage, and thereby providing dignity
and recognition to same-sex couples, leads to a more open and
accepting society in general. Tolerance and acceptance of diversity
benefit society as a whole by increasing open-mindedness and critical
thinking. Also, exposure to diverse individuals has been shown to
have a positive correlation with civic engagement and community
participation.54
Furthermore, there is no risk of negative consequences to
opposite-sex couples by allowing same-sex couples to marry.
Opposite-sex marriages will still retain the dignity and respect that
they have always been given. Opposite-sex couples are no less likely
to get married just because same-sex couples are allowed to marry.
Despite the claims of opponents, allowing same-sex marriage will not
destroy the sanctity of marriage. In fact, marriage equality enhances
the continued vitality and respect for the institution of marriage.
Recent studies show that, in states where same-sex marriage has been
legalized, those same-sex couples have a slightly lower divorce rate
than opposite-sex couples in those states.55 Moreover, by allowing all
committed couples to marry, the institution or marriage itself is given
more validity, and family units are stabilized. Overall, then, a decision
allowing same-sex couples to have equal access to marriage will not
negatively affect opposite-sex couples, and, in fact, opposite-sex
couples will benefit from an evolving and more tolerant society.
Beyond the social benefits of allowing same-sex couples to
marry, states that allow same-sex marriage see substantial financial
benefits. A recent report from the Williams Institute estimated that the

53

Id. at 2694.
Daryl G. Smith & Natalie B. Schonfeld, The Benefits of Diversity: What the
Research Tells Us, ABOUT CAMPUS 16, 20 (2000), available at
https://www.uwosh.edu/stuaff/images/BenefitsOfDiversity.pdf.
55
M.V. LEE BADGETT & CHRISTY MALLORY, PATTERNS OF RELATIONSHIP
RECOGNITION FOR SAME-SEX COUPLES: DIVORCE AND TERMINATIONS 1-2 (2014),
available at http://williamsinstitute.law.ucla.edu/wp-content/uploads/BadgettMallory-Divorce-Terminations-Dec-2014.pdf (stating same-sex couples dissolved
their legal relationships 1.1% annually while opposite-sex couples dissolved their
legal relationships 1.6% annually).
54
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economic benefit from the recent court decisions striking down samesex marriage bans could be as high as $2.6 billion.56 The report also
found that states that ban same-sex marriage may be missing out on as
much as $750 million each.57 Same-sex couples are taking full
advantage of the ability to marry in states that now allow it, and spend
money on ceremonies, catering, honeymoons, etc.58 As a result,
financial benefits are seen both in the tourism industry and in state tax
revenues.59 Thus, the overall economy stands to benefit significantly
from decisions, like Kitchen I and II, striking down same-sex marriage
bans and allowing same-sex marriages to commence in more states.
Although Kitchen II was denied review by the Supreme
Court,60 a recent ruling out of the Sixth Circuit, which upheld state
bans on same-sex marriage, is now pending before the Court and may
lead to a final decision on whether a state is required to recognize the
marriage between two people of the same sex.61 When the Sixth
Circuit upheld the same-sex marriage bans in Tennessee, Kentucky,
Ohio, and Michigan, it became the first Federal Court of Appeals to
uphold such marriage bans.62 That decision created a circuit split,
leading the Supreme Court to accept the issue for review.63 Due to the
highly political nature of this issue, the Supreme Court’s decision will
undoubtedly be highly contentious. However, based on the Court’s
recent trends of ruling in favor of gay rights in cases such as
Hollingsworth v. Perry64 and Windsor,65 it seems likely that the Court
will strike down same-sex marriage bans on due process and/or equal

56

Press Release, The Williams Inst., New Williams Inst. Data Visualization: U.S.
Benefitting from $2.6 Billion Same-Sex Wedding Spending Boom (Dec. 11, 2014),
available at http://williamsinstitute.law.ucla.edu/press/press-releases/datavisualization-same-sex-spending-boom/ [hereinafter Press Release].
57
Id.
58
Angeliki Kastanis & Matt Strieker, The Business Impact of Opening Marriage to
Same-Sex Couples, THE WILLIAMS INST.,
http://williamsinstitute.law.ucla.edu/interactive-economic-impact/ (last visited Apr.
19, 2015).
59
Press Release, supra note 56.
60
Herbert v. Kitchen, 135 S. Ct. 265 (2014).
61
DeBoer v. Snyder, 772 F.3d 388 (6th Cir. 2014), cert. granted, 135 S. Ct. 1040
(2015).
62
Lyle Denniston, Sixth Circuit: Now, Marriage Split on Same-Sex Marriage,
SCOTUSBLOG (Nov. 6, 2014, 4:50 PM), http://www.scotusblog.com/2014/11/sixthcircuit-the-split-on-same-sex-marriage.
63
Id.; DeBoer, 772 F.3d. 388.
64
133 S. Ct. 2652 (2013) (allowing same-sex marriage in California to resume by
overturning Proposition 8).
65
133 S. Ct. 2675 (2013) (holding the federal Defense of Marriage Act’s application
to only heterosexual unions as unconstitutional under the Due Process Clause).
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protection grounds. Particularly significant is that Justice Kennedy,
the Court’s current swing vote, tends to vote in favor of gay rights and
even wrote many of the significant gay rights opinions, including
Lawrence v. Texas66 and Windsor.67
Additionally, the recent
developments in marriage equality resulting from the Court’s decision
to deny certiorari in Kitchen II and its companion cases indicate that
the Court is unlikely to uphold state bans on same-sex marriage.68 To
do so now would counteract the direct results of the Court’s decision
not to grant certiorari and would create a nightmare for states that were
forced to recognize same-sex marriage during the time period between
the denial of certiorari in Kitchen II and the eventual decision from the
Supreme Court on the Sixth Circuit case. Thus, when the Court
inevitably confronts the issue of same-sex marriage bans, it is most
likely to hold that these state bans on same-sex marriage violate the
Fourteenth Amendment.
III. CONCLUSION
In conclusion, Kitchen I struck down Utah’s Amendment 3,69
which mandated a ban on same-sex marriage into the state
constitution.70 The United States District Court for the District of Utah
concluded that Amendment 3 violated the Due Process Clause by
denying same-sex couples the fundamental right of marriage without
any compelling state interest.71 In addition, the district court found
that Amendment 3 violated the Equal Protection Clause because the
classification denying marriage to only same-sex couples did not have
even a rational basis to any legitimate state interest.72 The Tenth
Circuit upheld the district court’s decision that Amendment 3 violated
both the Due Process and Equal Protection Clauses.73 Because of the
Supreme Court’s denial of certiorari over the case, the Tenth Circuit’s
decision in Kitchen II stands as the law in Utah, as well as in Colorado,
Kansas, New Mexico, Oklahoma, and Wyoming.74 Cases out of the
66

539 U.S. 558 (2003) (invalidating sodomy laws and recognizing intimate
consensual sexual conduct as a substantive due process right).
67
United States v. Windsor, 133 S. Ct. 2675 (2013).
68
See Baskin v. Bogan, 766 F.3d 648 (7th Cir. 2014); Bostic v. Schaefer, 760 F.3d
352 (4th Cir. 2014).
69
UTAH CONST. art. 1, § 29 (repealed 2014).
70
Kitchen v. Herbert, 961 F.Supp.2d 1181, 1216 (D. Utah, 2013), aff’d, 755 F.3d
1193 (10th Cir. 2014), cert. denied, 135 S. Ct. 265 (2014).
71
Id. at 1204-05.
72
Id. at 1215.
73
Kitchen II, 755 F.3d 1193 (10th Cir. 2014), cert. denied, 135 S. Ct. 265 (2014).
74
Liptak, supra note 41, at A14.
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Sixth Circuit, ruling in the opposite direction, however, are now before
the Supreme Court for review.75 A Supreme Court decision finding
same-sex marriage bans to violate the Fourteenth Amendment would
have a significant impact on society, particularly on lesbian and gay
individuals who would finally have access to the benefits and rights
associated with marriage. Overall, a Supreme Court decision striking
down state bans on same-sex marriage would be beneficial to the
country as a whole by providing a more tolerant and accepting society
and by respecting the vast diversity of American citizens.

75

DeBoer v. Snyder, 772 F.3d 388 (6th Cir. 2014), cert. granted, 135 S. Ct. 1040
(2015).

